hile new money is dif-

ficult to find in the cur-

rent economic climate,

loan assumptions may
provide the prospective debt com-
mercial real estate buyers need
to close deals. A loan assumption
is exactly that: A property buyer
assumes a mortgage loan by step-
ping into the shoes of the seller/
borrower and assuming its loan
obligations. Although many types
of loans contain assumption pro-
visions, they are most common in
securitized loans, which typically
range between §9 million and $75
million or more.

Understanding Loan
Assumption

Pools of securitized loans are ser-
viced pursuant to pooling and ser-
vicing agreements, with day-to-day
loan issues managed by one or more
servicers. The common division
of loan servicing responsibilities is
often between a master servicer and
a special servicer. Master servicers
generally service loans that are not
in default, while special servicers
handle loans in default.

In transactions that involve loan
assumptions, buyers should request
copies of all property-related loan
documents from the seller imme-
diately after signing a purchase
agreement. Buyers should carefully
review the terms and conditions,
particularly the requirements for the
loan assumption, before contacting
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the master servicer. After the buyer
makes contact, the master servicer
will send an information request
package that typically includes a
timeline for the assumption process
and a list of requisite deliverables
and fees.

After the master servicer receives
the completed application package,
the assumption process generally
takes about eight to 10 weeks, pre-
suming the package is complete and
there are no unusual or undisclosed
issues. It is especially important for
buyers to plan ahead if there are spe-
cific time constraints, such as a 1031
exchange deadline.

The assumption application
requires the buyer to make deposits
and also may contain indemnities
in favor of the servicer in order to
proceed. The buyer may be asked
to identify its authorized repre-
sentatives and to indicate whether
the assumption involves a 1031
exchange or other time-sensitive
aspects. The servicer also requires a
number of other documents, includ-
ing formation documents, biograph-
ical information on principals and
guarantors, the purchase agreement,
tax returns, financial statements,
and comparable sales, among oth-
ers. The master servicer completes
due diligence to ensure the buyer 1s
financially sound and has the requi-
site real estate experience. )

Typically, the master servicer
must obtain the special servicer’s
consent before authorizing an

assumption. After the special ser-
vicer approves the deal, the master
servicer issues an approval letter to
the seller and buyer setting forth
closing conditions,

From the lender’s and servicers’
perspectives, the original loan terms
must remain final in every respect.
However, there are two areas where
servicers are willing to consider
modifications. First, modifications
may be allowed when loan docu-
ments contain obvious errors or
require conforming to new own-
ership, such as the name of a new
property manager. The buyer and
its counsel should highlight any
errors or conforming changes for
the master servicer. Second, master
servicers may consider modifica-
tions to equity transfer provisions.
If transfer restrictions exist that will
not work with the buyer’s structure
or business model, the buyer should
notify the master servicer early
and be specific about the necessary
modifications.

Organizational Documents
The single-purpose entity is a hall-
mark of securitized lending, and
conduit loan documents usually con-
tain detailed requirements for the
borrower’s structure. These provi-
sions specify which entity or entities
must be SPEs and what provisions
must be contained in their organiza-
tional documents. Before the buyer
contacts the master servicer, it should
carefully review the SPE provisions
in the loan documents.

The buyer typically cannot use an
existing entity as the new borrower.
Accordingly, if the loan documents
require an SPE, that entity must be
newly formed. While the buyer or
its counsel may prefer different SPE
provisions than those in the loan
documents, the lender’s strong pref-
erence — if not requirement — is
that the provisions match the loan
documents verbatim.

The buyer also may want to use an
existing entity to take advantage of a
1031 exchange because the Internal




" Revenue Code requires specific
i commonality between the sell-
& ing entity seeking to defer cap-
 ital gains taxes and the entity
acquiring the new property.
These requirements should be
satisfied by the formation of a
single-member limited liability
company, of which the buyer’s
existing entity will be the sole
member. However, the buyer
should confirm this with its tax
counsel.

One additional advantage is
presented for a buyer using the
single-member LLC if the loan
documents require multiple
levels of SPEs: A qualifying
single-member LLC usually
eliminates the need for mul-
tiple layers of SPEs. Master
servicers generally approve
a single-member LLC as the
borrower even if the loan
documents do not specifically
address the issue.

In addition, lenders also
want assurance that, after the
closing, their mortgage or deed
of trust remains in first lien pri-
ority and insured under its title
insurance policy.
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Common Requests
In negotiating loan assump-
tion documents, the buyer
may ask that its liability, and
perhaps more importantly, the
liability of the new guarantor,
commence as of the assump-
tion’s closing. Unfortunately,
lenders generally require that
the buyer’s liability looks back
to the original loan closing.
Accordingly, the buyer should
consider addressing this in its
purchase agreement by obtain-
ing an indemnity from the
seller that will survive closing.
Another common buyer
request is that the lender repre-
sents to the buyer that there is no
prior event of default under the
loan. Unfortunately most ser-
vicers cannot or will not honor

this request. The buyer must rely
on its own due diligence and the
seller’s representations regarding
possible loan defaults.

At the outset, the buyer
should ask the master ser-
vicer for the lender’s insurance
requirements and forward
those to its insurance consul-
tant. Additionally, if the mas-
ter servicer does not provide
contact information for its risk
manager, the buyer should
request that information so that
parties who are knowledge-
able about the details can start
insurance discussions early.

Most securitized loans have
multiple impounds, escrows, or
reserves. The preferred method
of dealing with reserves is for the
master servicer to maintain them
as they are and for the seller and
buyer to address them as pur-
chaser credits on the acquisition
settlement statement.

Though complicated, loan
assumptions are an alternative
for buyers who need leverage
in the current market. Buyers
should consult competent legal
counsel experienced in all fac-
ets of securitized lending when
working with such loans.

Lisa Connolly is a vice pres-
ident in Wells Fargo Bank’s
Commercial Mortgage Ser-
vicing Group in San Fran-
cisco. Contact her at (415)
222-4043 or lisa.connolly
' @wellsfargo.com.

. Amy E. Lehman is an asso-
ciate with Allen Matkins
Leck Gamble Mallory &
Natsis LLP’s Real Estate
Finance and Capital Markets
Group in San Francisco.
Contact her at (415) 273-
7475 or alehman@allenmatkins.com.

Stephen P. Lieske is a part-
ner with Allen Matkins Leck
Gamble Mallory & Natsis
LLP’s Real Estate Finance
and Capital Markets Group
in San Francisco. Contact
him at (415) 273-7428 or
slieske@allenmatkins.com.
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Find Retailers to Fill Your Empty Space

RLTrac.com contains data provided by big-box and mom-and-pop retallers who are currently expanding. This
information helps commercial brokers, owners, and d as well as Economic Developments, Cities and
Universities find retailers to fill their empty spaces. The retailers’ real estate contact's information,
demographic and facility requirements can be viewed, printed, exported or emailed unlimitedly during an
affordable one-year subscription period. Contact us for a free trial,

To receive 20% off, visit www.STDBonline.com and click the Retail Lease Trac button

NOV.DEC.08 13



